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therefore speculative'”” and, i the end, is probably not supported by what was
2id in Bardolph's case. Consequently, it is subeiited that the only limits to a
tate or Territory’s power to make confracts are those that arise from the division
f powers between the Commonwealth, on the one hand, and the States and
i itaries, on the other.
eIt is therefore possible for a State or Territory government to epgage in
am:maw commercial activity that has no connection to what might be considered
L2 government CONCEMS or activities. As a matfer of laiw there is no limit. This
" own in the WA Inc aftermath!'® where there was no allegation that the State

— :mment could not, as a matter of law, enter into entrepreneurial aciivities. As a
smeer of public administration and political accountability, the ability of a State or
emritory government to engage in ordinary commerctal activities is quite another

uestion.

Statutory Corporations and Local Government

2.20] Specific legislative power. A statufory corporation’s capacity to confract
s usually dictated by a specific provision found in the legislation that establishes
e corporation.’” This is equally true of local government which is always consi-
ated as a corporation with specific powers under local government legislation. Hs
At Commonwealth level it may also be possible to argue that the very creation
sf a corporation, or the conferral of certain powers on a corporation by legislation,
+ mconstitutional if the legislation is not referable to some recognised head of
onstitutional power.'" This is a higher level enquiry than ascertaining whether
he corporation is empowered to act in a certain way.
As to assessing whether a corporation may act in a certain way, i is necessary
o examine the relevant statntory provisions'™ in order to assess whether or not
le corporation is empowered to make a particular contract. It should be bome in
.Mm that a stafutory corporation will often have in its consbtuting statute an
S fenial power and that whatever may fairly be regarded as coming within that
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The argument is supported by Renfree, HE, The Execusive Power of the Commonwealih of
Australia (1984), Legal Books, 469, The author, however, takes a very wide view, af 470-
471, of what are the proper functions of government.

Western Australia, Repore of the Roval Commission infe the Commercial Activities of
Gavernment and Oiher Matiers [1992), WA Government Printer.

A shatfory corporation’s powers may be affected by other legisiation. For .@SEEP
generic povernment-owned corporations legislation may affect a stanrtory corporation’s
powers and capacifies, ’
Wingadee Shire Coumedl v Willis {1%10) 11 CLR 123 at 136 (Barton T).

An unsuccessiul challenge was mounfed to the existence of Australian Mational Airlines
Commtission in Ausirefian Nediona! dirwaps Py Lid v Commonwegith (1945) 71 CLR 29.
In Fictaria v Commonwenith ard Connor {19751 134 CLR 81 legislation purperting to
establish the Petroleum and Minerals Authority was declared to be wholly invalid for non-
compliznce with 5 57 of the Constitntion with the result that the Autherify never existed.
See also dwstralion Coastal Shipping Commission v FReilip {1962) 147 CLR 46;
Aftorney-Gereral (WAl v Australion National Airlimes Commigsion (1976} 138 CLR 492

0 Usually the functions and powers sections of the legislation.
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power ought aot (unless there is a specific provision to the contrary) (o be held to
be beyond power ™'

It ix therefore possible for a statutory noﬂn_oﬂmron or local government to
make a confract that is beyond power. There is no general equivalent in the public
sectar to the Corporations Act 2001 (Cth) ss 124-125 which have abolished the
doctrine of wftrg vires for private sector corporations. However, under some
govemment-owned corporations legislation,'™ the doctrine has been abolished or
modified with respect to those corporations not bound by the Corporations Act.
The position is semewhat patchy. Two jurisdiction, the Northemn Tersitory and
Western Australia, have no special legislation dealing with the governance or
capacities of government-owned SEDE:DE The government-owned corpora-
tions legislation of the Commonwealth, ™ the Australian Capital Teiritory'™ and
Tasmania'® is silent on the issue of wftra vires transactions. The New South
Wales legislation'™ abolishes the wifra vires doctrine with respect to dealings
by statutory State-owned corporations.”’ The Queensland legjslation similarly
abolishes the wfra vires docirine with respect to both statutory and company
governmeni-owned corporations.'® In South Australia the legislation validates
transactions made by certain statutory corperations'® despite a deficiency of
power in the statutory corporation or a procedural irregularity, but not in a case
where the other party is aware of the deficiency or irregularity or where the other
party ought to be so aware because he or she “has a connection or relationship
with the corporation®.”™ The Victorian legislation provides that nothing done by a

121 Corporation of the City of Uley v Soneth dustrafio (1996) 67 SASR 8 at 25, Nevertheless,
in that case Drebelle T held that it was beyond power for a health service fo let surplus
praperty on a commercial basis because this was a separate enterprise from its statutory
functions of providing health care. The case was successfully appeated on a different point
that made the uitre vires question no longsr relevant: (1957} 68 SASR 511.

122 See also at [4.6] where this legislation is discussed in relafion to the question whether
government-owned corporations enjoy Crown immumity.

123 Commomuealth Authorities and Companies Aerf 1997 (Cih).

124 Territory Owned Corporations Act 19940 (ACT). This Act only deals with Territory-cwned
companies incorperated under the Corparations def 2001 {Cih) and so there is no need for
a specific provision dealing with the #frea vires problem. Terntory statutery corporations
may therefore possibly enter into uifra wres transactions that are void.

V25 Governmen! Business Ewferprises Aot 1995 (Tas), Section 10 imposes some detailed
restrictions on a government business enterprise’s powers.

126 State Owned Corporations Aot 1985 {MSW) ss 202C and 202D,

127 Mot all New South Wales statufory corporations are covered by this legislation. See s 204
which provides that a corporation becomes & stamtory State-cwred corporation when its
name is ingerted in Sch 5 by Act of Parlisment. Company State-owned cotporations are in
any cage bound by the Corparations Aoz 2001 (Cth).

128 Government Quned Corporations detf 1993 (Q1d) ss 148-153. A government-owned
corporation is one that is either a sfafuiory corporation or 4 Corporations Acf 20101 {Cth)
company that is declared by tegulation to be a government-owned corporation: 5 6.

129 That is, those which are bound by this legislation under a provision in the statutery
corperalion’s cwn Act or declared by regulation to be bound: Public Corporations dof
1993 (S48 5

130 Public Corporarions Act 1993 (34) 539,
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State business corpr (that is, a statutory corporation declared to be a State
business corporatio:r s 17) is void or unenforceable merely because the
corporation has faile oroply with Part 3 of the Act (which is the Part that sets
out the powers and 1ns of State business corporations).'™"

=7 Local governm zislation generally does not contain a provision that
_ - olishes the udtra vicirine but the chances of arguing wlira vires in connec-
tion with local gove t commercial activity has been considerably dirinished
Jim modern local govi it legislation. ™ There are random instances of other sta-
= ary corporations E xempt from the operation of the wifra vires doctrine.'™
7. The discussion : confined to the power to contract. It may be the case
=1t a statutory co1on or a local government body purports to make a
contract without cbg some statutory requirement that does not go to its
powers 50 much as 1 rocedures. The question whether the contract is validly
made then depends ether the observance of the procedure is mandatory or
merely directory. Th  is discussed in Chapter &, [8.18]-[8.30].

The cases are ra +hich a contract has been successfully challenged on the
basis that it was sim yond the legal capacity of a statutory corporation {other
than local governm . make if. An example is found in Commonwendth v
Australion Common Shipping Board'™ The Board was empowered under
the Commonwealth ng Act 1923 (Cth) to un 2 shipping line established
under the Act. The . doubtedly authorised the establishment of engineering
works for the purpo rainteance and repair of ships. It was held that it was
beyond the power of yard to use its facilities to enter into a contract to supply
steam tarbo-generaic he Municipal Council of Sydney. This was-a commer-
cial activity that was s not referable to the powers conferred on the Board. '™

[2.21] Local govint. As already noted, each local government is
constituted as a corg'1 under local government legisiation in each State and
in the Northermn Terr: © Local government is not recognised in the Common-
wealth Constitution in the State Constitutions. This recognition, howeve,
Z s not give local ;nment some special or protected status: it is merely
5 qeature of sfalute’'s therefore, in a sense, at the mercy of the State or
= Titory govemmen' follews from its statufory basis that a local govern-
I

L
—

State Owred Enter {or 1992 {Vic) s 44,

See [2.21]. i

An example is thiwry Corporation der 1983 (NSW) ss6 and 11. Contrast the
Treasury Corporai Teforin Ace 1992 (Wic) which has no such provision.

(1926} 39 CLR 1.

Bee also Bengficiaf 2 Corp Lid v Multipfex Construction Py Led (1995) 36 NSWLR
510 in which it waiaat 2 contract entered into by a statufory corporation, the Dacling
Harbour Authority ftra vires and therefore void. In Kathleen Jovesements (dust) Lid
v dustratian Ator' gy Commission (1977) 13% CLR 117 at 132 Barwick CF in the
minarity said that 1isition of shares by the Atomic Energy Commission was witra
vires and therefore, tive, See also Gibbs T at 138-139 and Stephen T at 147-151.
There is no separal government in the Australian Capital Teeritory, that is, there are
omly two tiers of gt

City of South Melb! Hallan [1995] 1 VR 247,
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ment’s powers are determined by the relevant enabling legislation. It is therefore
possible for focal government to step oulside the bounds of its legislation and
engage in wifra vires activities.”® As already noted in [2.20], there is no general
provision in local government legislation, with the limited exception of Quesns-
land, which abolishes the wifra vires doctrine. ™

In examining whether a local government contract is validly made z dis-
tinction must be drawn betwsen old-siyle local government legislation, which
tended to be detailed in setting out the various heads of power, and new-style local
government legislation which is more general and plenary."® The courts in
Australia tended to adopt a restrictive approach to the old-style legislation so that
if the particular subject-matter was not defailed in the legislation then there was a
risk that the activity in question'*" would be held fo be beyond power. The conse-
quence was an unsatisfactory case law in which the result in each case was
determined by fine nuances of statutory interpretation.'” Soretimes the power
was found to be present despite the court’s misgivings abont the appropriateness
of the particular activity. In Biue Metal & Gravel (Country) Pty Lid v Bombala
Shire Council'® the New South Wales Court of Appeal came to the conclusion
that the Council was acting within its powers when it engaged in commmercial
activities outside the geographical boundaries of the shire. The judges were never-
theless distarbed that the Local Government Act 1919 (NSWH* allowed such
activities."* On the other hand, in Thompson v Randwick Corp'® it was held that

138 In a number of spectacular (in terms of the amounis invelved} English cases local counciis
entered into unsuecessiul speculaiive financial transactions with a number of banks in an
attempt fo make profits. Such transactions were held to be wftra vires in the sense that they
were simply nof permitted by the bodies” confract-making powers. See Hazell v Hammer-
smith and Fulham London Borowgh Council [1992] T AC 1; Westdentsche Landesbank
Girezentrale v Islington Borough Cowci! [19%6) AC 669; Klefmwort Benson Lid v
Birmingham City Commcif [1996] QB 380. See Cave, P, “Do Banks Dare Lend fo Local
Authorities?” {19%4) 110 LOR 514. There are some 300 cases stemming from this debacle.

139 See the limited abolition of wi#re wires with respect to “corporatised corporations™ in Local
Govermmeni Act 1993 (Q1d) ss 700-T02.

140  See Hood, A, “Unlikely Entrepreneurs — The Comenercial Dealings of Australian Local
Governments” in Hortigan, B (ed), Governmen! Law and Policy: Commaercial Aspects
(199%), Federation Press, 214-221.

141  Many of the casss did not deal with making contracts but with whether n&wﬁﬁmn [egis-
lation, such as a by-law, was valid.

142  For example contrast Attornep-Gereral (Vic) v Shire of Framkston and Hestings [1935]
VLE 5 {no power to cary on business of quarrying and selling roed making materials)
with Bore!l Resowrces (Ofd) Pry Led v Johnstone Shire Councif (1989) 69 LGRA 261
[couneil yalidby sold quarried matenals in competitton with private sector).

143 (1992) 26 NSWLR 292,

144 The Act has been replaced by the Locad Government dor 1993 (NSW). Secfion 357
specifically allows a council to engage In extra-tertitorial activities except in relation o its
regulatory activifies.

145 See (19923 26 MSWLR 292 at 295-2%6 where Kirby P speculafed about whether there are
possible limits to a local government’s power {0 engage in entrepreneurial activities.

146 {1950} 81 CLR §7. See also Sutherlond Shire Council v Jomer (1963) 63 SE (NSW) 273

{wmifra vires lease}.
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the acquisition of more land than was needed for public purposes in cxder to sell
off some parcels to make a profit was beyond the powers conferred by the Loca?
Government Act 1919 [NSWL
Under modem local govemnment lepislation,!” the risk of finding that a
~ articular activity was not permitted under the legislation has been diminished."*
" here has been a concerted atfempt i confer on local government broad general
powers, such as that the council has the same capacity as a natural person. “In
w=1ost jurisdictions, the ulfra vires argument should be laid to rest once and
Zor all. ™" Nevertheless, Hood notes™ that the legislation varies widely in dealing
" _fith the extent to which local government may engage in entrepreneurial
= ctivities. The powers and fanction range from apparently wide ones in Western
Australia”®' and Victoria'™ to meore restricted or enumerated powers, as in the
Northern Territory,'™ to those that arguably are limited by reference 1o the local
government’s public functions'™ or must be for the public benefit.'> In addition,
there may be procedural requirements under the legislation, such as obtafning the
approval of the minister, public advertising, including proposed projects in draft
management plans or keeping a register of business enterprises in which jocal
govemment participates.* Failure to adhere to these types of requirements could
render the activity and its associated contracts ultre vires depending on whether a
court regarded the legislative requirement as mandatory or merely directory.'”’

147 See Local Govermmer! Act 1993 (NSW) 55 8, 21-24; Locel Government Ace 1993 (NT)
88 W{1){eh, 115-117; Local Government Act 1993 (Qld) ss 25 and 36{1}, Local Government
Acr 1999 {SA] 55 36-37 and Part 2. Local Governmert Act 1993 (Tas) ss 20-21 and Part
12; Local Government Act 1989 (Vic) s5 5{2)(e), 6-8, Sch 1; Local Government Aot 1995
(WA} ss 2,503}, 3.1(1).

148 Wnder the Locat Govermment Aot [993 {Q1d) 55 700702 the wiive vires docitine has been

abolished with respect to lecal gavernment controlted “corporatived corpocations™.

4% Hood, A, “Unlikely Eotrepreneurs — The Commercial Dealings of Australian Local
Govemnments” in Homigan, B {ed), Gevermment Law and Policy: Commercial Aspecis
{1998), Federation Press, 21%-220 citing as examples of the more expansive interpretation
af local government powers JR & EGF Rickawds (WEW) Pty Lid v Scone Shire Conncil
(uoreported, NEWLEC, Stein I, 24 Movember 1995) {power Lo enter into frade waste
disposal contracts although no express power (o do so) and Frierds of Prvor Poerk fne v
Ryde City Councit (1396) 91 LGERA 302 (whether (o lease or license a public reserve was
the Council’s decision and the Court could not infervene because the Council was
empowered to make such a decision).

0 Hood, A, ibid at 225-226.

i1 Loca! Goversment Act 1995 (WA)s 3.50.

Local Government Act 1988 (Vic) ss § and 193,

Local Governmentf Act 1993 (NT) s 121(2) and Sch 2. A municipal conncil’s pewers may

be limited by the Administrator on ifs establishment {3 121(2}-{4)) and, i any case, are

described in a list in the Schedule.

Foeal Goversmernt Ao 1993 (Tas) s 21{T).

Local Government Acr 1993 {NSW} 55 23-24; Local Govermment dcr 1993 (Q1d) Part 4,

Hood, A, “Unlikely Entreprenears — The Commercial Dealings of Australian Eocal

Governments”™ in Horrigan, B, {ed) Government Law and Policy. Commercial Aspecis

{1992}, Federation Press, 227-2328.

7 This vexed distinction is discussed af [8.18]-]8.28).

—
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Clearly it is necessary in each jurisdiction to examine closely the relevane
legislation before commercial activity is undertaken.

The Consequences of Lack of Power

[2.22] Contracts made without power are void. We have seen that there are
possible limits to the Commonwealth government’s power to contract and 1o a
statutory corporation’s {including a local government's) power to contract. A State
or Territory could exceed its power to contract, either because of a statutory
provision goveming the capacily (o conteact o1 because it makes a contract within
an area of Commonwealth responsibility or otherwise in breach of the Consti-
tution. The effect on a contract if power is lacking, or it is exceeded, is that the
contract is void."*" The oxymoronic term “void contract” means that the purported
contract never existed. This means that the vsual consequences of a contract — the
enforcement of terms, the passing of property, the claiming of darages or a debt ~
do not follow.

In some cases, the result of finding a “contract” to be void is not very signifi-
cant. So, when the “contract” is entirely executory, neither party can enforee.'™
However, when work has been deone,’™ goods have been delivered or money paid,
the consequences of declaring a coatract to be void can be potentiafly chaofic, not
to mention unfair.'® This was acknowledged by the House of Lords in Hazell v
Hammersmith and Fulhem London Borough Council®™ and, although the House
of Lords was not required fo pronounce on the ultimate conseguences of the
transactions being declared void, Lord Templeman did remark:

It may not follow that, as between the council and the banks, payments made by
the council ... can be recovered by the council. Ner does it foilow that pay-
ments received by the council ... can be recovered by the banks The
cansequences of any wlira vires transaction may depend on the facts of each

158 Cases invelving a simple want of power to make the particular confract are less vsual.
More common is a failure to observe some regulatory or procedural Tequirement — as fo
which see Chapter 8, [8.18]-[8.28]. Very rarely the effect of bon-observance of legislation
renders ¢he comiract illegal and therefore woid for that reason — see Cope v Rowlands
(18363 2 M & W 149 af 157; 150 ER 707 at 7110. See [8.25].

159 See Wade v Gold Coasz Clity Counci! (1972) 26 LGRA 34%; Re KT, Tractors Lid (1961)
106 CLE 318 at 337 (Fullagar J).

1680 In Mavor of Rickmond v Edwards (188319 VLR 348 an engineer who claimed #or services
performed was unable to do 5o becanse the “contract” was held to be wfira vires.

161 In Afrways Corporation of Mew Zealand Lid v Geyserland Aivways Lad [1996] [ NZLR
116 it was found that no centract existed for the provision of air traffic control services
with the result that the airline did not have to pay for services. Counsel for the Airways
Corporation specificafly refused o put his argument on the basis of resfitution. Had he
done so, there is little doubt that the airline would have had to pay for services actually
used on the basis of a guartum meruit. The case is discussed at [[.4].

162 [F992]2AC 1

163 Thid at 36. As to the consequences of lifigation in similar cases, see below discussion of
Wesideuische Landesbonk Girozentraie v Islington Borough Council [1996] AC 669,

v
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It may be possible to resort to public law remedies to restrain the entering into
of a contract that is beyond power. This is discussed at [8.29].

[2.23] Restitntionary remedies. The law of restitution, based at least in part on 2
notion of unfust enrichment, may provide some limited assistance in the case of
“7id government contracts. It is beyvend the scope of this book to set out all the
= ssible restitutionary consequences that follow from the existence of a void con-
tract. "™ Whether a confract is void or merely nnenforceable does not affect the
!csis for recovering a restitutionary payment.'®> This is of some importance be-

R}

— 1ge the case law on void government confracts is sparse and so it may be neces-
" .y to turn fo cases where a confract is merely unenforceable for guidance. The
.an..wb Court’s decision in Pavey & Manthews Poy Lid v Paul™ is important
here because a restifutionary remedy was available in respect of an unenforceable
confract.

There i very little authority o the operation of restittionary remedies in the
public sphere, though there is no reason why they should not operate in the same
way as in the private sphere.'”’ In the past, before the law was changed,"®
transactions entered joto by a private sector corporation that were beyond its
powers, as set out in the articles and memorandum of association, were void.
Therefote cases from that era could provide some guidance as to the consequences
of a public body entering into a void transaction, though, as will be seen below,
some caution has to be exercised in this regard because of the differing underlying
policy in the private and public spheres and because that case law produced such
unfair results that the law was changed.

[2.24]  Claims by the government party.'™ Oue point seems to be reasonabiy
clear. The gevernment party is able to claim under the principles of restitution, If

3

Mason, K and Carter, JW, Restitution Faw in dustrafic (1995}, Butterworths, Chapter 10;
Goff, R and Jones; G, The Law of Resditution {(Sth edn 2W2), Fweet and Maxwell,
Chapters 19-27 which deal with Ineffective Trensactions and in partienler 641-651 on
wifra vires confracts.

Pavey & Matibews Py Lid v Pau! (1987 162 CLE 221. See Mason, K and Carter, TW,
Restitution Low in dusiralic (1995}, Bufterworths, 316-3 (8. Byme J, however, in Brener
v Fiest Artists” Monagement Py Lid [1993] 2 VLR 221 at 256-257 said that “services
performed under a contract which is valid but unenforceable or avoided through no fault of
the plainfiff may be ireated differently from services performed where there is no contract
af all”. fis Honour did not enlatge on this possibility.

{1987y [62 CLR 221

See Mason, K and Carier, JW, Restitution Law in Australia {1995}, Bufierworths,
para [207] whe make the point that the Crown, possessed ne immunity from Testifufionary
claims and that, apart from & special category of cases involving improperly imposed tax
or similar impost, the ordinary principles of restitution apply to government.

See Corporations Act 2001 {Cth) =5 124-125,

See Attoriey-General (Vic) v Commonweaith {1935) 52 CLR 533 at 562 where Rich J
drew on the old company law wmdfra vires cases. But compare Windever T in Re EL
Tractars Ltd (1961) 106 CLE 318 at 339: “Lisw Fires acts of frading corporations are
enly indirectly refevant to the present question [viz a possible witra vires confract made by
the Commonwealth under which ihe Commonweaith was seeking ta he patd] ™.

& different principle applies to the govemment claiming back money paid cut of con-
solidated revenue without statufory authorisation. See [3.21],

APY Umuwa

=
=

2008 §:13

217 Dec.

i

work has been performed, goods provided or meney paid under a void
govemment contract, then the government parfy can recover an appropriate
amount,””" There is no dilemma here about the policy underlving the rule that
renders the supposed contract void, namely, that it is necessary to protect puhblic
funds. In allowing a restitution <laim fo the government party, the public purse is
protected. In Re KL Tractors Ltd'™ the Commonweaith sold tractor parts mana-
factured in its ordnance factories to, and performed work for, KL Tractors Lid.
The Comnonwealth was owed money when KL Tractors went into liquidation.
The Commonwealth used its prerogative'™ to claim that the debt owed to it had
priorty over other creditors. One of these creditors challenged the Common-
wealth’s debt, arguing that the contracts with KL Tractors Ltd were beyond
power. The High Court discussed,'™ but ultimately avoided, the question of
whether the contracts made by the Commonwezlth were beyond power and held
that, whatever the position on that issue, the money was in any case owing to the
Commenwealth for goods sold and delivered and for work pecformed, that is, en
the basis of restitution.

in restitution cases the amount that must be paid for poods or services is
deterrined by the redsonable market value of the poods delivered or services
performed.'™ In K. Tractors this issue was not raised and it was assumed that the
amount claimed by the Commonwealth was the correct amonnt.

Et may be possible for a povernment to use restitutionary remedies against the
recipient of a grant on conditions if that party has failed to discharge its obli-
gations under the agreement. It will be seen in Chapter 3 that such arrangements
are arguably not comtracts (see [3.2]-[3.3]) and so there may be scope for the
operation of the law of restitution. The key question is: should restitution be
available to the government when a recipient of public money has received a grant
on conditions and has failed to honour those conditions? This is, however, specu-
Tative'™ and, in amy case, may be impractical if the recipient body has no funds.
Another speculative possibility is for the govermment to argue that the recipient is
a trustee under a fiduciary obligation to account for the money received,'™

[2.25] Claims against the government party, When it comes to restitutionary
claims againss the government party arising out of a veid contract, the case law is

[71  As to which see [2.26].

172 (194603 106 CLR 318,

173 See[4.38] for 2 discussion of this fnow defunc) prerogalive.
174 See [2.1I].

175 Discussed furthes below [2.26].

176 There is relevant discussion, though not directly on this peint, in Goff, R and Jones, G, The
Low of Restitmiion (6th edn 2002), Sweet and Maxwell, 45-36.

177 Buch an argument was not successful in dberiging Development Corporation v Treka
Aborigingl Aris & Crafis Py L [1984] 3 NEWLR 502 bur this was because the money
that was paid was paid by one stafutory carporation to anather statutory corporation rather
than to the eventual recipient and so it was concluded there was no intention to create a
trust, It would be possible for the government body te constitute itself 2 trusiee in a grant
situation: ibid at 51% [Priestley JA].
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sparse and the principles not very certain. The spate of cases arising in the United
Kingdom out of wlire virer interest rate swap transactions engaged in by many
local councils have established that money lent to the councils could be recovered
by the banks. It will be recalled that this question was left unanswered in the
=gl case mentioned in [2.22]. In Westdewtsche Landesbank Girozenirale v
o ington Borough Council™® the House of Lords had to consider what were the
consequences of the Council enfering into a speculative interest swap “contract™
JBat was beyond the power of the council and under which the counci] *owed™
*“mey to the bank. By the time the case reached the House of Lords it was
T _zepted that the claimant bank was entitled under the law of restitution to recover
= mey lent fa the council ender the void contract.”™ The only questions that had
to be decided by the House of Lords were whether the bank wis entitled to
compound inberest and frem what time interest should mn. The compound interest
guestion, in tum, required a re-consideration of the basis upon which money is
held when there is a right to recover it."*" Suffice it to say here that the bank was
only entitled to simple interest and not compound interest.’™ The Australian
courts would probably award compound mterest in the Tight of the High Court’s
decision in Hungerfords v Walier. 5

If money has been paid under a void contract it may be recovered only if there
iz what is called a tofal failure of consideration. Traditionally, the meaning of
“total failure of consideration™ was nol to be confused with the docirine of
consideration and meant that the person paying the money had received nething
by way of performance in return.’® In such a case the money could be recovered.
The traditional approach to the idea of total failure of consideration is in need
of revision in the light of the resnlts of the United Kingdom inferest swap
cases and in the light of comments made in David Securities Pty Ltd v Common-
wealth Bank of Australia.'™ Tt could hardly be said in the swap cases that ejther of
the parties had had no benefit whatsoever from the existence of the trans-

[1996) AC 669, See also Kleinwort Benson Lid v Birminghom City Council [1996] QB
JE0.

As a consequence of the relatively narrow question before the House of Lords, the jude-
ment of Hobhouse J at first instance has come to be regarded as influential: [1994] 4 All
ER 890, See also at 57 for the Court of Appeal decision.

Specifically, whether the holder of the money is a fiductary or trstee, The case of Sircleir
v Brougfam [1914] AC 398 had to be re~considered and was overruled by the majority.
Lard Goff and Lord Woelf dissented.

(1985} 171 CLR 125. This case was, however, one for recovery of conunon law damages
rather than a restitutionary payment but the reasoning smployed, based as it was on the
practicalities of modern finance, would apply to any claim where one party has been kept
out of money that is rightfitfly his or hers.

Fibrasa Spolka Akcyira v Fairbairn Lawson Combe Borbowr Fid [1943] AC 32 at 49.50
{Viscount Simony, 2t 54-55 (Lord Atkin). Sex discussion by Mason, K and Carter, W,
Restitusion Law in dusiralio (1995), Butterworths, 286-300, 325-339, 385-408, 457-476,
537-543; Stoljar, 8, “The Doctrine of Failure of Consideration™ {19591 75 LOR 53. But of
Lard Goff'in Westdeutsche Londeshonk Girazentrale v fsfingion Borough Cowncil [1996]
AC 669 af 681683,

(1992} 175 CLR 353 at 380-353 (Mason CF, Deane, Toohey, Gaudron and McHugh I7).
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action.'™ Yet the cases established thai money lent to the local government party
had to be paid back. It seems that the expression “fotal faiture of consideration™
can also mean that thers was simply no consideration, that is, the consideration for
the purpose of formation of contract was non-existent (which is the case when a
“gonfract” is void).

In relation to claims by parties who have delivered goods or performed
services for the government under a void confract the law is in an uncertain
state.® According to the old corporations cases, services or goods provided fo the
corporation under a void contract did not have to be paid for because that would
have thwarted the policy behind the sitra vires doctrine.’™ It was because this
principle was so unfair to outsiders dealing with the company that the law was
changed in the private sector. It is here where the guidance provided by the old
corporations cases may not be particularly helpful when considering whether a
govermment party should pay for services or goods delivered under a wveid
contract. Nevertheless, thers have been cases where the other parfy has been
unsuccessful in a claime for payment with the result that the government body was
able to obtain the benefit of the goods or services free,'™ though there was an
exception if the reason for invalidity of the contract was that a corporation failed
to use its seal.'™ It is sugpested that, to the extent that these cases prevented the
outsider who had performed work or delivered goods from recovering, that resnlt
should not occur in relation to void povernment transactions. It may be argued that
the evident policy underlying legislation that renders the supposed contract void
was to protect the public purse. So, for example, local govermment should not be
made to spend money on items or services that it has no power to buy. The
countervailing arguments are, if is suggested, stronger. The govemment body has
benefited from the service or the goods and it would be very unfair on the supplier
if it were unable to recover a reasonable remuneration for its performance.” The

185  See Goff, R and Jones, G, The Law of Restitution (6th edn 2002), Sweet & Maxwell, 45-
44, 485492 and 643-046 and the bizarre resuft in Gwinness Mahom & Co Lid v Roval
Borough of Kensington and Chelsea [1998] 2 All ER 272 where monay had ko be repaid
after the “comtract™ had been completed on each side. In this case the local council had
made money out of the fransaction but had te repey it to the bank?! A simedar case is the
“twin” of Westdentsche decided by Hobhouse J Kleinwor! Bensor Lid v Saadwell Boroush
Council [1994] 4 All ER 350

185 A wery helpful discussion can be found in Actewsmith, 8, “Ineffective transactions, unjust
entichment and problems of policy™ (19850 % Lege! Sredies 307 particularly at 310-313.

187 ReJon Beauforte (London) Lid [1953F Ch 131,

188 Fowmg & Co v Mayor, ete of Royal Leawmingfon Spa {I883) 8 App Cas 517, Muyer of
Richmond v Edwarde (15831 % VLR 348; Derton v Rpde Municipal Councl (1953) 19
LGR (MSWN 152, Jokn Mackay & Co v Torosto City Corporarion [1920] AC 208, One
way of avaiding the unsatisfactory result in this type of case is fo argue thai the relevant
legislative proviston is merely directory and not mandatory with ¢he result that the contract
remains valid despite non-compliance with the legislation. See, for example, Jofnsans
Tyre Fourdry Piy Ltd v Shire of Maffra (1948) 72 CLE. 544,

189 As o which see [3.19].

190 Sze Wade v Gald Coast Cisy Councel {19723 26 LGRA 34% 1 which Hoare J by way of
abiter dicta expressed the opinion thet a supplier o the government could claim on the
basis of a guarfum merwi citing Lawford v Billericay Rural Disirler Corncil [[903] 1 KB
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reason for the supposed contract being void is, almost universally, cne that is
hidden from the oitsider, that is, it tums on a technical and painstaking exercise in
statutory interpretation or possibly an assessment of the opaque boundaries of the
executive power. [n addition, as Burrows has argued,™ it does not infringe the
™~ licy of protecting public meney to teverse an unjust eochment. In a sense, the
_.-vernment party has committed a wrong by entering info the wlira vires pro-
curement and, by analogy with the law of torts,”* the proper outcome is for the
cronged party fo be nbw:m_nummnma.au Finally, the law of restitution has moved on
' m how it was in the days of the older cases that disallowed recovery,
" _ticularly in light of the High Court’s decision in Pavey & Matthews Py Ltd v
= 2™ which shows that statuiory prohibition does not necessarily rule out a
claim in restitution.

[2.26] Assessment of the amount Services, which includes labour and
materials, provided under a void confract must be paid for at a fair market tate,
that is, what it would have cost the defendant to have the services provided.'” The
centract price may provide a guide'™ or possibly a ceiling'”” on the amount that
can be recovered, though this is not certain.'

(o} )
772. See also Sabemo Py Lid v North Sydney Municipal Counci [1977] 2 NSWLE 820, 2
case not o much invalving an wifrd wres contract but one involving no contract at all and
wet substantial services were delivered and had 1o be paid for; and Defence Comstrucrion
(TSI} Lo v Muricipal Enterprises Lad (1985) 23 DLE. {#th} 653; Cardingf Construction
Fed v Brockyille (Cire {1984) 4 CLR 149 {Ontario High Court).

191  Burrows, A, “Public Authorifies, Ulfra Wires and Restitution™ in Burrows, A (ed), Essaps
on the Law of Restitution (1991, Clarendon Press, 9.

192 [ am indebied o Sue Amowsmith for this argument. She points out that a tort commitfed
by the government is invarfably sitra vires and et the public purse must meet the claim.
See Arrowsmith, 8, “Ineffective transections, unjust enrichment and problems of policy”™
{1989 & Legal Studies 307 a8 311,

The same point can be made in a case like Sebemo Pry Lid v North Spdrey Municipal
Council [1977] 2 MSWLR 830, that is, the government body is obliged to noake a payment
awt of public funds to compensate a victim of wrongdoing.

(1987} 162 CLR 221.

Pavey & Mutthews Py Lid v Pl (1987) 162 CLE 221 af 263 {Deans I}, Renard
Corsiructions {ME) Pty Lid v Minister for Public Works (1992) 26 NSWLE 234 at 276
{Meagher FA)Y, Bremmer v Firss driists' Mancgement Py Lid [1993] 2 VR 221 at 262-264
{Byrne I). Meither the acteal cast fo the plainfif fo render the services {if this diverges
substantially from the markef cost) nor the benefie (or lack of it) conferred on the
defendant is a guide to the proper remuneration.

Pavey & Maithews Pty Lid v Paed (19871 162 CLR. 221 at 257 (Deane J); Phillips v
Elfinson Bros Pty Lif (19413 65 CLR 221 at 246 (Williams Iy, Horfor v Jones (No 1)
{1934} 3¢ SR {NSW} 355 at 368 {Jordan CT).

See the discussion by Meagher JA in Renard Corstuctions (ME) Piv Lid v Minister _for
Public Works (1992} 26 NSWLR. 234 at 276-278. His Honour said that the contract peice
does net represent 4 ceiling, See also letter to the editor and reply in {1990) 3 JCL 158,

See penerally Mason, K and Carter, JW, Resfituiion Law in Australia {1995), Butter-
worths, S68-381,
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If goods have been delivered and accepted, they must be paid for on the basis
of a reasonable market price. If title has nof passed, they may either be recovered
of be the subject of an action in conversion. :

In secking payment for goods delivered or services rendered the law of
restitution has not developed a clear answer to the problem of defective quality. Is
it possible for the person who has to pay to argue that, for example, the services
were not properly performed and thus that the amount to be paid should be
reduced? Tt could be argued that there is no standard by which fo judge perfor-
mance because there is no contract and thus there is no “breach”. This problem
can probably be resolved because the court’s task is, after all, to provide com-
pensation at a fair market value.”™ That value will be less if the services were
performed badly or the goods were defective.

199 The coort can make adjustments to cater for the particular circumstances of the case ar a
particular market, Hawsen v Mayfeir Trading Co Piy Lid [1962] WAR 148 Sec also Goff,
R and Jones, G, The Low of Restitution {6th edn 2002), Sweet and Maxwell, 32-33.
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